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VIRGINIA 
LAW REVIEW 


VoLuME 30 DECEMBER, 1943 NuMBER 1 


CONTRACTUAL PROBLEMS OF WAR AND PEACE 


Te present War and the eventual Peace have created two 

very serious national economic problems which depend for 
their solution upon our law of contracts. This grave situation 
has developed partially because practically all private and public — 
business is today performed according to written contract. The 
construction of ships, buildings and highways, the manufacture of 
millions of different products, and the distribution of these prod- 
ucts through various stages to the ultimate consumer, all operate 
upon written contracts in which the various parties to the con- 
tracts have sought to state clearly the terms of their under- 
standings. 

The first major contractual problem arises from the fact that 
for the past two years, the parties to many of these contracts have 
been defaulting on their agreements because of various govern- 
mental regulations. An inconceivably rapid conversion of private 
industry to a tremendous war production program had not been 
contemplated when these contracts were drawn. Thus there exists 
today a rapidly mounting total of unsettled claims for losses re- 
sulting from such defaults which in the aggregate constitute a 
staggering financial loss to industry generally. A rapid and 
satisfactory settlement of these losses is urgently required so that 
each individual business firm may the better measure its resources 
in order to play its full part in the final stages of the war period, 
the important reconversion period, and in the development of the 
so-called New Economy of Peace. Moreover, now that the nation 
has entered the phase of “strategic” war production (the ‘‘expan- 
sion” and ‘“‘mass’’ production phases being fairly well completed ) 
and is looking forward to a reconversion to peacetime production, 
the modification of the current regulations may cause further con- 
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tract defaults and resulting financial losses of serious proportions 
unless some rules of settlement are evolved. 

The second major contractual problem is that which will in- 
evitably arise from the cancellation of government war contracts 
and the eventual disposal of the government’s vast property hold- 
ings. Just as was true of the first problem, any protracted delay 
in the settlement of these cancellation claims and the sale or leas- 
ing into private hands of these government holdings will result 
in a staggering financial loss to business impossible of recovery, 
and also perhaps indefinitely set back the plans for the New 
Economy of Peace. Already there have been thousands of con- 
tracts suddenly cancelled as a result of curtailments in war pro- 
duction and, as an example, some thirteen hundred army con- 
tracts have remained unsettled for months. The purpose of this 
article is to paint the legal picture of these problems and also to 
stimulate thinking along lines which may perhaps lead at an early 
date to their satisfactory solution through the combined efforts 
of lawyers, economists and statesmen alike. 


Contract Defaults from Wartime Economic Controls 


While the social justification of a legally binding contract is 
to prevent wasteful controversy between the parties, its com- 
mercial advantage is that by its terms the parties believe they 
have settled upon each other the various burdens of financial risks 
involved in the agreement and may therefore pursue their other 
business functions accordingly. Even before Pearl Harbor, how- 
ever, the war agencies encountered the urgent necessity of a 
prompt conversion of all possibly useful facilities to war produc- 
tion and the consequent upsetting of the terms of existing com- 
mercial contracts in which the parties had thought to balance all 
their financial risks.1 Most of these contract defaults arise, there- 





1. See generally, Walker, The Co-Ordination Problem in War Economy 
(1943) 51 Jour. Pot. Econ. 149; Condliffe, War and Economics (1943) 51 
Id. 157; Myers, Wartime Concentration of Production (1943) 51 Id. 222; 
Horton, Effects of War on Contracts (1942) 10 Geo. Wasu. L. Rev. 943; 
Defaults (1942) 15 Ouro Bar Butretin 409; Pedrick & Springfield, War 
Measures and Contract Liability (1942) 20 Tex. L. Rev. 710; Lauterbach, 
Economic Demobiltzation in Great Britain after the First World War (1942) 
57 Pox. Scr. Quar. 376; Rieve, Priorities Present Big Problems for Post 
War Planning Now (1941) 31 Am. Lapor Lecrs. Rev. 159. 
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fore, from legislation which declared that where the President 
found that filling our military requirements would result in a 
shortage of materials and facilities, he should allocate these ma- 
terials and facilities ‘in such manner upon such conditions and 
to such extent as he [should] deem necessary or appropriate in 
the public interest and to promote the national defense.” * Largely 
through the agency of the War Production Board, the President 
has exercised these powers.® Other contract defaults arise from 
the price ceiling or rationing regulations of the Office of Price 
Administration, or from the effect of the Trading with the 
Enemy Act.* 

An analysis of WPB Orders® reveals that compliance with 
them is in many cases preventing (1) the promised performance 
of services, or (2) the promised delivery of materials or products, 
or (3) the full exercise of certain contractual rights; and any 
one of these defaults may be expected to have resulted in some 
loss by reason of expenses incurred in anticipation of completion 
of the contracts. In the case of OPA regulations, one party finds 
that he has contracted to sell or pay more than the established 
ceiling price for some article, or that that article has become ra- 
tioned. With other situations under the Trading with the Enemy 
Act, one party finds that because some enemy alien has an in- 





2. Priorities and Allocation Act, 54 Srar. 676 (1940), 41 U. S. C. Prec. 
§ 1 note (1940) as amended, 56 Srar. 177 (1942), 50 U. S. C. § 633 (Supp. 
1942) (Second War Powers Act). See also Conscription of Industry Act, 
54 Srat. 892 (1940), 50 U. S. C. § 309 (Supp. 1941). See generally Brown, 
The Effect of Conscription of Industry on Contracts for the Sale of Goods 
(1942) 90 U. or Pa. L. Rev. 533. 

3. No. 9024, Jan. 16, 1942. 10 U. S. Law WEEK 2449. Executive Order 
Establishing War Production Board. 

4. Emergency Price Control Act of 1942, 56 Strat. 23 (1942), as amended 
56 Srar. 767 (1942), 50 U. S. C. § 901 et seg. (Supp. 1942) ; Section 5 (b) (2) 
of the Trading with the Enemy Act of 1917, 40 Star. 411 (1917) as amended 
55 Srar. 839 (1941), 50 U. S.C. § 5 (b) (2) (Supp. 1941). 

5. For a detailed discussion of War Production Board Orders and Office of 
Price Administration Regulations, see Frey, Some of the Commercial As- 
pects of Governmental Control (1943) 109 N. Y. Law Jour. Nos. 48-52 
(March 1-March 5). (Treated from point of view of counsel for a business 
firm.) See collection therein of cases where contracts were declared invalid 
because of conflict with governmental regulations. See also Griffin v. Hogan 
(Munic. Ct., Cincinnati, Ohio) (Opinion dated August 24, 1942); Schanty 
_-y. American Auto Supply, 178 Misc. 909, 36 N. Y. S. (2d) 747 (1942). 
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terest in the property involved under the contract such property 
may not be transferred pursuant to the terms of the contract. 
Anticipating the above situations, Congress has incorporated 
into certain war statutes a provision which has no precedent in 
legislation passed during the last World War. Thus, with ref- 
erence to conditions resulting from the exercise of the above- 
quoted executive power to allocate critical materials and facilities, 
the Second War Powers Act provides, in a clause which will be 
referred to henceforth as the “exculpatory provision’, that 


“No person shall be held liable for damages or penalties for 
any default under any contract or order which shall result 
directly or indirectly from compliance with any rule, regu- 
lation or order issued, notwithstanding that any such rule, 
regulation or order shall thereafter be declared by judicial 
or other competent authority to be invalid.” ° 


The Price Control legislation and the Trading with the Enemy 
Act contain similar provisions.’ 

Properly to construe this “exculpatory provision” in all the 
wide variety of problems to which it applies (with one or more 
of which practically every lawyer throughout the country will be 
called upon to cope), requires an understanding of the purpose 
for which Congress enacted the provision. To understand this 
purpose fully requires first an understanding of the principles of 
American law which have grown out of those of the English com- 
mon law to apply to contract defaults during wartime. The chief 
principle of law, applicable to the situations stated above which 
arise through compliance with governmental regulations, is 
known as the doctrine of “impossibility of performance’, which 
provides that in the absence of any provision to the contrary in the 
contract, the party in default is excused from payment of any 
damages except where there was a “contributing fault” on the 
part of such a party.’ The principle exists in varying degrees to- 


6. Sec footnote 2 supra. 

7. See footnote 4 supra. 

8. For cases on the impossibility doctrine, see 6 WILLISTON, CoNnTRACTS 
(rev. ed. 1938) §§ 1938, 1959; A. L. I, RESTATEMENT OF THE LAw oF Con- 
tracts (1932) § 458; Mawhinney v. Millbrook Woolen Mills, 231 N. Y. 
290, 132 N. E. 93 (1921); Rexford Knitting Co. v. Moore & Tierney, 265 
Fed. 177 (C. C. A. 2d, 1920). For a discussion of English cases, see Mc- 
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day in most of our states. Failure to fill an order carrying no 
preference rating where the entire output was sold on rated or- 
ders has been held to be a true instance of impossibility without 
regard to the possibility that the plant might have been expanded. 

Congress believed, however, that the case of a producer who 
altered his plant’s facilities in order to obtain and fill war orders, 
perhaps as an escape from filling less profitable non-war contracts, 
might constitute a “contributing default”. Therefore, to encour- 
age producers to switch to war production, Congress enacted the 
“exculpatory provision”, with the purpose of restating the legal 
principle to include the doubtful case mentioned above.? But 
complementary to the older legal principle is one more recently 
developed known as the doctrine of “frustration of object” which 
applies to excuse payment by the defaulting party where the ob- 
ject or purpose of a contract is frustrated or its enjoyment sub- 
stantially prevented by law, provided, of course, there was no 
contributing fault causing the frustration.” An example is where 
one leases a showroom for the express purpose of displaying and 
selling new automobiles, and subsequently wartime regulations 
substantially restricts the sale of cars. Such a person may cease 


Exroy, IMpossipBiLity OF PERFORMANCE (1941) and GortscHALK, IMmpossi- 
BILITY OF PERFORMANCE IN ConrTract (1938). 

9. Hearings, Committee on, Military Affairs, U. S. Senate, 77th Congress, 
Ist Session, on H. R. 4534, p. 995 (May 14, 1941). 

10. For cases on the frustration doctrine, see Federal Sign System v. 
Palmer, 176 N. Y. Supp. 565 (S. Ct., App. Term, Ist Dept., 1919); Libby 
v. National Sewer Pipe Co., 196 Ia. 1320, 195 N. W. 749 (1923); A. L. I, 
RESTATEMENT OF THE LAW oF ConrTracts § 288; to the contrary the an- 
cient common law rule: Paradine v. Jane, Aleyn 26, 82 Eng. Rep. 897 (1547) ; 
whence a departure in Krell v. Henry [1903] 2 K. B. 740; see also Dodd, Im- 
posstbility of Performance (1919) 32 Harv. L. Rev. 789; Patterson, Construc- 
tive Conditions in Contracts (1942) 42 Con. L. Rev. 903. For cases on leases, 
see 6 WiLListon, Contracts § 1955; Roharty v. Eckstein Brewery, 198 App. 
Div. 708, 191 N. Y. Supp. 59 (1921). A different wartime effect on leases 
is caused by § 300 (1) and (2) of the Soldiers’ and Sailors’ Civil Relief Act, 
54 Srar. 1181 (1940), 50 U. S. C. § 530 (1) (2) (App. 1941). An analogous 
problem in contract defaults is raised by the Requisitioning Acts: 54 Srar. 
1090 (1940), 50 U. S. C. § 771 (Supp. 1941) ; 55 Srar. 742 (1941), 50 U. S. 
C. § 721 (Supp. 1941). Breaches of contract caused by requisitioning do 
not have the benefit of the “exculpatory provision”. For case studies of com- 
mandeering during the last war, see Note, “Executive Commandeering of 
Strike Bound Plants” (1941) 51 Yare L. Jour. 282; Note, “American Eco- 
nomic Mobilization” (1942) 55 Harv. L. Rev. 429. 
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paying rent the day after he releases possession of the showroom 
tor the reason that the object of the lease has been frustrated or 
the main consideration for the promised payment of the rent 
has been severely curtailed and the lease becomes void. The 
“exculpatory provision’ now embraces this complementary legal 
principle also, for the object of a contract may be frustrated by 
reason of compliance with some law, as in the example of the 
lease. 

The constitutionality of the “exculpatory provision” may be 
challenged on the grounds that it (1) deprives those adversely 
affected of property without due process of law, and (2) is an 
encroachment by the Federal Government upon the police powers 
reserved to the States by the Tenth Amendment. The first of 
these challenges may be met by the argument that although the 
Fifth Amendment places a certain limit on the war powers, the 
valid exercise of the war powers extends to all matters related to 
winning of the War and to the employment of all appropriate 
means to wage war successfully. Congress is left with the re- 
sponsibility of determining what are the necessary means for 
successfully waging the war. And as for the second, it is im- 
portant to keep in mind that while the Constitution forbade the 
states from passing laws impairing the obligations of contract, 
no specific limitation is imposed upon the federal government. 
Congress may pass such a law if it is incidental to its constitu- 
tional power to wage war. The exculpatory provision appears, 
therefore, to be a valid exercise of the war power.’ However, 


11. On the question of constitutionality, see Highland v. Russell Car and 
Snow Plow Co., 279 U. S. 253 (1928); Black v. Hersch, 256 U. S. 135 
(1921). The Price Control Act was upheld in Brown v. Wick, 48 F. Supp. 
887 (N. D. Mich. 1942) ; Henderson v. Kimmel, 47 F. Supp. 635 (S. D. Kan. 
1942). See Campbell v. Holt, 115 U. S. 620 (1885) and Pappens v. United 
States, 252 Fed. 55 (C. C. A. 9th, 1918) on the relation between the war power 
and the police power; cf. Grancourt v. United States, 258 Fed. 25 (C. C. A. 
9th, 1919). After the Civil War certain Immunity Acts were passed, which 
gave a defense for any act done or omitted by any officer or person on the 
order of the President or any military officer. In one case the court upheld 
the statutes, saying: “It is no answer to say that it interferes with the validity 
of contracts, for no provision of the Constitution prohibits Congress from 
doing this, as it does the States.” Mitchell vy. Clark, 110 U. S. 633, 643 (1884). 
Where judicial review is sought of the laws passed by Congress to further 
the war effort, the restraint on the power under the Fifth Amendment is about 
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this conclusion is confined to the use of the provision to operate 
as a defense only to breaches of contract occurring subsequently 
to the enactment of the particular statute (as in the case of the 
Allocations Act of May 31, 1941). 

The several agencies have refused requests from business 
firms to interpret the effect of these “exculpatory provisions” with 
respect to their particular situations for the obvious reason that 
the question of proper damages recoverable under a defaulted 
contract is a matter exclusively for the courts after an examina- 
tion of the terms of that contract, the law of the particular state 
involved, and the special effect on that contract of the ‘“‘exculpa- 
tory provision’. Many settlements may, however, be reached by 
the application of certain basic tests to the various special situa 
tions. In what follows are submitted the basic tests grouped to- 
gether under what are believed to be the five major classes of 
problems arising from contract defaults during wartime. 


(1) Defaults after Inability to Secure Materials 


‘The priority technique applied to the distribution of supplies 
results in a large number of sellers and contractors whose un- 
dertakings do not justify priority assistance finding themselves 
unable to secure materials or goods. Absence of illegality may 
not defeat the defense of impossibility in other situations, such 
as in the destruction of specific goods.’* Under the wording of 





like the restraint on state police powers imposed by the Fourteenth Amend- 
ment, and neither the motives of Congress in passing the statute nor the wis- 
dom of the legislature are subject to review. Hamilton v. Kentucky Distil- 
leries & Warehouse Co., 251 U. S. 146 (1919). Thus while there is restraint 
in theory, actual decision of invalidity is almost non-existent. For a general 
discussion, of War Powers, see O’Rourke, War Powers (1939) 8 Geo. WasH. 
L. Rev. 157. And although these war statutes generally place authority in 
the hands of the President, he may pass it on to his executive departments 
with an express declaration of delegation, and its exercise by them will be 
valid. Russell Motor Co. v. United States, 261 U. S. 514 (1922). 

12. For cessation of supply cases, see 6 WILLIston, Contracts § 1951; Ed- 
ward Mauer Co. v. Tubeless Tire Co., 285 Fed. 713 (C. C. A. 6th, 1922) 
(restriction by governmental action of imports of rubber dissolved contract to 
sell) ; Moran v. Cook, 213 Ill. App. 172 (1919) (coal shortage by reason, of 
governmental regulation excused landlord from full performance of cove- 
nant to heat); Conroy Bros. v. Dugan & Bros., 17 Ohio App. 429 (1923) 
(same). See Canadian Industrial Alcohol Co. v. Dunbar Molasses Co., 258 
N. Y. 194, 179 N. E. 383, 384 (1932) ; In re Badische [1921] 2 Ch. 331; Ful- 
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the “exculpatory provision’, the seller or contractor, who is un- 
able to secure supplies because of the priorities or allocation 
program, must show that default in performance is ascribed to 
“compliance with some regulation or order.’’ When, as some- 
times happens, the priority regulation by its terms forbids pur- 
chase of the needed material save on a license not obtainable by 
the defendant, a resulting breach of contract is clearly excused 
by the statute. With allocation orders directing suppliers to dis- 
tribute in certain channels, some difficulty in applying the ex- 
culpatory provision to save the non-preferred defendant might 
seem to arise. Nevertheless, the language is still broad enough 
to afford protection. Generally, no problem of causation is 
presented in any case where all of a material or class of goods is 
entirely allocated to war or essential civilian production, or ex- 
hausted by preference rating. If there is in fact something 
available for non-essential use, however, and the defendant loses 
out because of lack of diligence or because he is not an old cus- 
tomer of the supplier, a somewhat troublesome question is pre- 
sented. In the former situation denial of relief would seem 
proper. The injured party should ascertain whether the de- 
faulted party may not complete the contract while still complying 
with the regulation. All steps permitting completion of the con- 
tract prescribed by the applicable regulation should be exhausted. 
Failure to exhaust all remedies would constitute a “contributing 
fault”.’* The defaulting party must not, of course, be required 


ton & Co. v. Chadwick & Taylor, 34 L. R. 230 (1918), aff'd in House of 
Lords, 122 L. T. R. (N. S.) 66 (1919). The view was taken by Dodd, of. 
cit. supra note 10, at 802, that priority shortage ought to excuse non-perform- 
ance. Compare analogous cases involving shortage of transportation facili- 
ties, Underwood v. Hines, 222 S. W. 1037 (Mo. App. 1920); Vancouver 
Milling & Grain Co. v. C. C. Ranch Co., (1925) 1D. L. R. 185. See 1 Wit- 
LISTON, SALES (2d ed. 1924) § 280a supporting this view. It must be ad- 
mitted, however, that there are many decisions going the other way. Cf. 
Standard Scale & Supply Co. v. Baltimore Enamel & Novelty Co., 136 
Md. 278, 110 Atl. 486 (1920). The cases are collected in note in 14 Brrr. 
Ruiine Cas. 199 (1927), and L. R. A. 1917A, 1163. 

13. A considerable number of cases support the proposition that the de- 
fendant cannot claim the defense of impossibility unless he has acted zeal- 
ously. See, e. g., Cheatham v. Wheeling & Lake Erie Ry. Co. 37 F. (2d) 
593 (S. D. N. Y. 1930); Thompson & Stacey Co. v. Evans, Coleman & 
Evans, 100 Wash. 277, 170 Pac. 578 (1918); Ingram Day Lumber Co. v. 
Kola Lumber Co., 122 Miss. 632, 84 So. 693 (1920); Mertens v. Home 
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to go to a “black market’’, for example, to obtain material to 
complete his contract. The “exculpatory provision” also applies 
to government agencies and the “contributing fault” exception 
does not apply to prevent relief for other government agencies 
from contracts broken or rendered impossible by WPB orders.** 


(2) Defaults after Frustration of Object of Contract 


Extreme hardship, such as a sharp increase in the cost of per- 
formance by reason of war, or increased difficulty of performance, 
is no excuse. Unless a lease expressly limits the usage of the 
premises or machine to the prohibited or substantially restricted 
purpose, the lessee remains liable. Where a lease does not restrict 
the use of the premises, the “default’’ may be said to result at 
least as much from the failure of the dealer to utilize his premises 
for a new purpose. The general rule must be that where the cur- 
tailment operates to leave so insubstantial a quantity of merchan- 
dise for resale that the beneficial use of the premises have been 
virtually destroyed, the tenant is not liable for future rent. Foot- 
note ten to this article contains a list of authorities on this prin- 
ciple which, moreover, is not limited to landlord-tenant cases. The 
“exculpatory provision” may be said to stretch the common law 
rule so as to cover the former peripheral cases. It does not seem 
that a party should be excused from default on a long term lease 
where for only the time being the use is restricted and unprofitable. 
In the past it may have been profitable, and later on may again be 
profitable, so that the tenant should on principle not be relieved 
merely because the premises have temporarily become useless to 
him. 





Freeholds Co. [1921] 2 K. B. 526. Historically, the principle of “impos- 
sibility of performance” was found inapplicable in those cases where per- 
formance in the technical sense was legally possible, but a law exercised such 
restriction and control as to deprive a promisor of his beneficial use of the 
contract by “frustrating” a substantial quantity of the performance under the 
contract for which he had bargained. 

14. On the question of the “exculpatory provision” applying to the United 
States, see Cotton v. United States, 11 How. 229 (U. S. 1850); United States 
v. Mechanics Securities Corp., 269 U. S. 283 (1925) ; Cooke v. United States, 
91 U. S. 289 (1875); Deming’s Case, 1 Ct. Cl. 190 (1865); Horowitz v. 
United States, 267 U. S. 458 (1925); United States v. Warren Transporta- 
tion Co. 7 F. (2d) 161 (D. Mass. 1925); Maxwell v. United States, 3 F. 
(2d) 906, 911 (C. C. A. 4th, 1925). 


This content downloaded from 178.250.250.21 on Mon, 21 Dec 2015 22:33:15 UTC 
All use subject to JSTOR Terms and Conditions 


10 VIRGINIA LAW REVIEW [Vol. 30 


(3) Defaults after Consideration of Partial or Substituted 
Performances 


War measures interfering with performance of private con- 
tracts may prevent complete literal performance but permit a par- 
tial or substitute performance.’® Thus a manufacturer may, at 
the time the prohibition order against further production becomes 
effective, have on hand enough goods to fill half of his outstand- 
ing contracts. Likewise, on a construction project the specified 
material may be unobtainable but a reasonably adequate sub- 
stitute may be available. With respect to sales contract, it is the 
duty of the seller to deliver as much as possible and prorate the 
supply when there are several outstanding contracts. With re- 
spect to substitution of material, the same considerations should 
apply. If the substitution will not impose a greater burden on 
the contractor, the contractee should be entitled to insist upon it. 


(4) Defaults after Consideration of Suspending Instead of 
Cancelling Contract 


The nature of the interference with a contract may in some in- 
stances suggest that both parties should agree to suspend its 
operation temporarily.'® In cases of governmental interference 


15. On the duty to give partial performance where full performance is not 
possible, see 6 Wiiuiston, Contracts, § 1956; A. L. L., RESTATEMENT OF THE 
Law oF Contracts, § 463, Ill. (1); Unirorm Sates Acr § 6 (2) (to the 
effect that in the event of partial destruction the buyer may enforce the 
contract to the extent possible). For a collection of cases on the duty to 
prorate delivery where full performance is excused, see note in 51 A. L. R. 
990 at 992-995 (1927). 

16. For cases on the suspension or dissolution of performance of a con- 
tract, see Edward Maurer Co. v. Tubeless Tire Co., supra note 12; Atlantic 
Steel Co. v. Campbell Coal Co., 262 Fed. 555 (N. D. Ga. 1919); Black & 
Yates v. Negros-Philippine Lumber Co., 32 Wyo. 248, 231 Pac. 398 (1924) ; 
Metropolitan Water Board v. Dick, Kerr & Co. [1918] A. C. 119; 
Brooke Tool Manufacturing Co. v. Hydraulic Gears Co., 122 L. T. R. 126, 
9 A. L. R. 1507 (1919). See generally 6 Winuston, Contracts, §§ 1957, 
1958; A. L. L, RESTATEMENT oF THE Law oF Conrracts, § 462. See Had- 
ley v. Clark, 8 T. R. 259, 101 Eng. Rep. 1377 (1799) (holding an embargo 
merely suspensory), cited in note in 137 A. L. R. 1199 at 1234 (1942). In 
most of these cases no time for performance was specified, or the contract 
itself specified a reasonable time. The English cases go far in disregarding 
suspension or even extension clauses. See Bank Line v. Camel [1919] A. C. 
435, 456; Pacific Phosphate Co. v. Empire Transport Co., 36 T. L. R. 750 
(1920) ; McNair, Frustration of Contract by War (1940) 56 L. Quar. Rev. 
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with charter parties, contracts for the sale of unspecified goods 
and construction contracts, in all of which performance is in- 
tended to take place over a period of time, the possibility of sus- 
pension as an alternative to dissolution is presented. The formula 
by which the issue is resolved is that if the interference will be 
of such duration that performance thereafter would be substan- 
tially different from that contemplated by the parties at the time 
of entering into agreement, then the impossibility effects a dis- 
solution of the contract, and an inordinate delay may be taken 
presumptively so to alter the character of the undertaking. When 
the restrictive measure contains a specified expiration date, as is 
true of some priority regulations a special problem is presented. 
Considerations relevant to solution of the suspension-dissolution 
issue in such a case are the length of time specified for the pre- 
vention, the likelihood that the regulation will be extended, the 
nature of the contract and the probable effectiveness of price con- 
trol and other governmental measures in stabilizing the cost of 
performance over the period involved. 


(5) Defaults under Contracts Drawn by Parties Who 
Contemplated the War 


With respect to a contract entered into when both parties had 
a real appreciation of the possible interposition of performance- 
defeating war measures, there are several American decisions, 
some ordinary impossibility cases and some growing out of war- 
time conditions, where the view has been taken that if the per- 
formance-defeating contingency is foreseeable, failure on the part 
of the seller or contractor to put an exculpatory clause in the con- 
tract is fatal, for the defense of impossibility is not available un- 
der such circumstances.’ The legal issue, therefore, in this kind 





173, 197. In some of the decisions, however, a suspensory clause has been 
held effective to prevent dissolution. See, e. g., Société Anonyme des Sucre- 
ries de St. Jean v. Bull Insular Line, 276 Fed. 783 (C. C. A. Ist, 1921). 

17. Cases where performance-defeating contingency is foreseeable: Day 
v. United States, 245 U. S. 159 (1917) ; Standard Scale & Supply Co. v. Bal- 
timore Enamel & Novelty Co., supra note 12; Berg v. Erickson, 234 Fed. 
817 (C. C. A. 8th, 1918). For further cases, see Note, “Supervening impos- 
sibility of Performance as a Defense” (1936) 5 ForpHam L. Rev. 322, 330- 
331 and note 74; and compare Houston Ice & Brewing Co. v. Keenan, 99 


This content downloaded from 178.250.250.21 on Mon, 21 Dec 2015 22:33:15 UTC 
All use subject to JSTOR Terms and Conditions 


12 VIRGINIA LAW REVIEW [Vol. 30 


of situation is whether the contingency of cessation of supply 
through pre-emption by preferred buyers was a commercial risk 
undertaken in the contract. The “exculpatory provision” is not 
limited, however, to contracts entered into before the war, and 
by its terms it is applicable in any case where a default results 
from compliance with a regulation or order. Moreover, the pur- 
pose of the statute, manifestly to stimulate war production by 
easing the pressure caused by an urgency toward the completion 
of non-essential contracts, requires that it be applied without re- 
gard to the possibility that the contracting parties might have 
been able to foresee the course of the war production program. 
The provision applies to both interstate and intrastate transactions. 

Of special importance is the fact that a provision in any con- 
tract in which the party promised to pay damages should he be 
forced to default because of some governmental regulation is 
illegal. All provisions in contracts dealing with cancellation 
charges are rendered unenforceable by the statute whether the con- 
tract was signed before or after the enactment of the statute.?® 
The ‘exculpatory provision” does not, however, prevent the par- 
ties from settling a contract default according to whatever terms 
are mutually agreeable to the parties.’ Parties to such defaulted 


Tex. 79, 88 S. W. 197 (1905) (foreseeability of Prohibition prevented les- 
see of saloon, from avoiding lease). 

18. For cases on agreements in violation of statute, see 12 Am. Jur. (1938) 
s. v. “Contracts” § 158. 

19. While the “exculpatory provision” is incorporated practically verbatim 
in § 944.13 of W. P. B. Priorities Regulation No. 1, the agency believes that 
the interpretation of statutory words is a matter exclusively for the courts, 
and that § 944.13 was included in the Regulation only as a matter of infor- 
mation. The orders themselves fall into the following classes according to 
their method of achieving the allocation of materials and facilities of which 
there is a critical shortage: (1) orders assigning a preference rating to de- 
liveries of essential orders; (2) orders providing for the rationing of crit- 
ical materials or their periodic allocation, or for the prevention of their trans- 
fer or conversion except upon certain conditions; (3) orders forcing a spread 
of the critical materials to more persons by restricting inventories in the hands 
of each person; (4) orders seeking to reduce the demand for critical materials 
and facilities by restricting or prohibiting their use in non-essential items and 
forcing substitution of other goods; (5) orders having the same aim as Class 
Four but approaching it in the converse manner by restricting or prohibiting 
the production of non-essential items; (6) orders seeking to increase produc- 
tion of critical materials by providing schedules of production or by enforcing 
standardization and simplification methods of manufacture. 
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contracts have such questions to settle as the storage charges for 
the prohibited material, or interest at the bank for financing the 
purchase or production of the new restricted material. Certainly 
a manufacturer may recover the reasonable value of the parts 
shipped and accepted by his customer or else have the return of 
these parts. 

Where the rules stated above provide no assistance in the set- 
tlement of a particular financial loss, consideration should be 
given to (1) provisions in the governmental regulations per- 
mitting appeals for granting exceptions to orders in undue hard- 
ship cases, and (2) provisions in the governmental regulations 
suggesting methods to minimize the losses. The governmental 
regulations were drawn with the purpose of lessening as much as 
possible in the face of the pressing national emergency the number 
of contract defaults. In many cases the various orders exempt 
from the restrictions material already partly assembled or on hand 
or in transit. Many orders made the restrictions gradually tighter, 
thus allowing time for many contracts to be completed. 

Only in special cases will the federal district courts have juris- 
diction over suits involving the “exculpatory provision”. The 
Supreme Court may review such a case by certiorari after final 
judgment by the state court.*? In applying this statutory rule 
and the legal principles discussed above to the countless individual 
cases of contract losses, the following questions will most fre- 
quently arise. 

Parties to future contracts may protect themselves against de- 
faults resulting from compliance with new orders or modifica- 
tions of existing ones by (1) including provisions in their con- 
tracts that will clearly provide what the parties shall do in the 
event some future order prevents manufacture or delivery of the 
contracted items or performance of some promised service, such 
as specifying expressly in the contract the particular duties of 
parties to complete performance under a contract where an order 
or regulation makes the promised course of performance im- 


20. On the jurisdiction of the federal courts, see § 24 of the Judicial Code, 
36 Strat. 1091 (1911) (as amended), 28 U. S. C. § 41 (1) (1941), and § 28 
of the same, 36 Strat. 1094 (1911) (as amended), 28 U. S. C. § 71 (1941); 
Tennessee v. Union & Planters’ Bank, 152 U. S. 454 (1894); Grand River 
Dam Authority v. Ganig, 29 F. Supp. 316 (D. Okla. 1939). 


This content downloaded from 178.250.250.21 on Mon, 21 Dec 2015 22:33:15 UTC 
All use subject to JSTOR Terms and Conditions 


14 VIRGINIA LAW REVIEW [Vol. 30 


possible; (2) including a provision for temporarily suspending 
performance under the contract where the terms are in conflict 
with an order or regulation, but permitting written notice of can- 
cellation by either party at any time during the existence of the 
conflict; (3) carefully specifying, in rental and service contracts, 
the precise “object” of the contract and the degree of frustration 
which will permit cancellation. 


Contract Cancellations and Disposal of Government Holdings 


The second major contractual problem is how, at the end of 
the war, to handle the sudden cancellation of large blocks of gov- 
ernment contracts, the effects of which will reach into every com- 
munity and into every segment of industry and which will call 
for rapid and fair settlement in order to save the waste of mil- 
lions of dollars and measureless human energies (as proved by 
the last war) that should rather be spent on the job of converting 
to peacetime production and of winning the Peace.”? Another as- 
pect of this problem of reconversion, and closely related to a suc- 
cessful contract cancellation policy, is the question of how to dis- 
pose, according to the nation’s best interests, of the government’s 
huge property holdings.”” The discussion that follows will reveal 
that this problem is also largely a contractual one. 


21. On contract terminations, see Teele, Contract Termination Program 
Seeks Quick, Fair Settlements, JouRNAL oF CoMMERCE, May 27, 1943, p. 17; 
Lam, New Uniform Clause for Terminating War Contracts Proposed, Jour- 
NAL OF COMMERCE, July 26, 1943, p. 1. (Reports on the drafts of the uni- 
form clause by the Procurement Policy Division of W. P. B.) The proposed 
drafts permit some expectant profits, but do not allow any cost item for re- 
conversions. See Kramer, U. S. Seeks Quick Way to Wind Up War Work 
as Plants Demobilize, WALL STREET JOURNAL, August 7, 1943, p. 1. The 
present interim contract cancellations do not present a serious problem be- 
cause currently there are other war contracts to be given to these contractors. 
It will be remembered that after the last World War the courts were long 
clogged with suits arising out of cancelled contracts. Millions of dollars were 
lost in this way. 

22. For reconversion studies generally, see Flynn, W. P. B. Prepares Ini- 
tial Reconversion Plan Based on Anticipated War Developments, Watt. 
STREET JOURNAL, July 19, 1943, p. 4. In connection with Government dis- 
posal of war holdings, see generally article on proposed legislation: Army 
Eases Rules on Surplus Goods Sales, JouRNAL oF COMMERCE, July 8, 1943, 
p. 4. For special disposal of aircraft after the war, see article in Jour- 
NAL OF COMMERCE, June 28, 1943, p. 110. The most recent and compre- 
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To understand the seriousness of this problem, and to arrive 
at an effective solution, requires a full comprehension of the 
post-bellum aims of both private industry and our national gov- 
ernment, who are already drawing up plans cooperatively.” 


hensive of such legislative measures is H. R. 3140 introduced by Rep. Carter 
Manasco (D. Ala.), which would set up a surplus lands and war plants board. 
Land speculation by big syndicates buying government holdings after the war 
may be prevented by extending a preference to the original owners, or by 
means of a law providing for the sale of such properties in small tracts. 

23. See Bryant, U. S. Post-War Plans Vision Profitable Free Enterprise 
System and Jobs for All, Wart Street Journat, April 29, 1943, p. 3; 
Speech of Senator George before Chamber of Commerce of the United States, 
NEw York Times, April 30, 1943; Twentrerp Century Funp, WartTIME 
Facts AND Post War ProsieMs (ed. Clark) (1943); Stuart Chase (ed.), 
From War to Work, Survey Grapuic, April, 1943; U. S. Department of 
Commerce, Report of the Bureau of Foreign and Domestic Commerce, Mar- 
kets after the War; Reports of the Committee for Economic Development and 
of the National Resources Planning Commission. See also Frey, Govern- 
mental Economic Controls in War and Peace (1943) 15 Miss. L. Jour. 199, 
for an analysis of the problem of preserving a free competitive system in war 
and peace; RicHBURG, GOVERNMENT AND BusINEss Tomorrow (1943); 
RuML, GOVERNMENT, BUSINESS AND VaLuEs (1943). The Government 
Agencies are studying the problem of reconversion of industry. There is a 
natural sequence in the order of industrial operations and a dependency of one 
industry upon another, and these factors may have to be recognized if there 
is a scarcity or maldistribution of essential materials at the close of the war. 

To offset a grave drift in our democracy toward passive citizenship, lawyers 
must aid in showing that our industrial plants will emerge from this war with 
a plant capable of producing possibly twice the volume of durable goods that 
consumers of America have ever had the buying power to purchase, even in 
the most prosperous peacetime year. For the first time in history the indus- 
try of the nation is physically equipped to give every family in the country 
what we know in the United States as a “middle class standard of living”. 
With this vision before us of a tremendous peacetime production, we must 
not fail. Lawyers must help in achieving this objective just as in the past 
they helped to build our great industrial system. The argument against pre- 
serving the democratic capitalistic system is that it produces periodical mass 
unemployment victimizing innocent people who. feel that their lives are being 
run by irresponsible impersonal forces and interests which hold the substance 
of power with only a fagade of democracy. If, for example, our production 
is not greater than it was in 1940 we shall have more than nineteen million 
unemployed. The argument against a socialized state is well known. It may 
be best expressed by saying that the difference between democratic planning 
and totalitarian planning is the difference between individuals planning for 
themselves and not for others, between planning to pay taxes and not to 
spend public moneys, between planning to use persuasion and not power. 

For a discussion and collection of cases on Pre-War economic controls such 
as restrictions on monopolies and the enforcement of such controls, see Frey, 
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These aims must be achieved if our system of democratic capital- 
ism is to continue. Briefly, the cornerstone of this New Economy 
of Peace is full employment by private business firms. Full em- 
ployment will produce purchasing power sufficient to buy the 
mass of goods being produced and to give to firms sufficient 
profits to turn back to their investors or to more production. 
Never again should there be a destruction of goods or restriction 
of production in order to increase prices. Nevertheless, the plan 
will work only if the system of private enterprise is allowed to 
expand. Full employment will mean gainful employment for 
about 56 millions of people after the war. This level of employ- 
ment will produce a gross national product, at current prices, of 
142 billions of dollars, about 40% larger than the maximum 
national product ever achieved in a peacetime year. But the 
people are today in war seeing new production records set and 
enjoying full employment, and intense disillusionment will: result 
if our peace aims are not achieved. 

Therefore, in order to insure that business firms will not 
be crippled financially and that they may quickly build up their 
peacetime production to re-employ the 30 million returning sold- 
iers and displaced war workers, two definite measures to be taken 
become clear: (1) Settle the government contract cancellation 
claims rapidly so as to supply firms with new funds and credit 
for the expansion of peacetime production, (2) Turn over to 
private initiative the vast government war holdings for conver- 
sion to peacetime production. But let us examine first the factual 
and then the legal background of both of these measures. 

First, as for war contracts, American industry is producing 
for war purposes under government contracts at an annual rate of 


Private Industry and the Lawyer in War and Post-War (1943) 29 A. B. A. 
J. 187. For a much more detailed discussion and a projection of pre-war and 
wartime economic controls into the future, see Frey, Governmental Controls 
of Private Industry during and after the War, 109 New York Law JourRNAL, 
Nos. 137-141. We must prevent government-financed facilities from contributing 
to further concentration of wealth and power. The corporations which al- 
ready own dozens of plants must not acquire the largest proportion of the 
new facilities after the war. With government protection, huge corpora- 
tions will not naturally revert to policies of restricting production and charg- 
ing higher prices per unit. For only if mass production techniques are re- 
leased from restrictive policies can full employment be achieved. 
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90 billions of dollars, or devoting more than half of our national 
product to war.** These billions of dollars are split up among 
hundreds of thousands of prime contracts fanning out into literally 
millions of subcontracts. These contracts are made and adminis- 
tered by a number of war procurement agencies, dozens of sub- 
divisions of these agencies and thousands of contracting officers. 
While efforts are being made to adopt uniform cancellation 
clauses in the various contracts which would insure more rapid 
settlement, there is still a conglomeration of different clauses be- 
ing used. | 

Second, as for its war holdings, the government must liqui- 
date 60 billions of dollars worth of materials, and over 47 thou- 
sand square miles of land, or what constitutes a fifth of the total 
private investment in American factories and mines.”* Still other 
property will be in government hands because the above men- 
tioned termination clauses also provide for the payment and turn- 
ing over to the government of all the work completed in process 
and in inventory. 

It is the writer’s proposal, therefore, that legislation be enacted 
now for the creation of a Commission to handle exclusively the 
problems of domestic reconstruction toward the aims set forth 
above of the New Economy of Peace. The Commission could 
unify the procedure for the cancellation of all war contracts and 
for the disposal of all government war holdings. A clear, definite 
and specific policy should early be enunciated which will invite 
public comment, and provide an atmosphere of certainty in which 
to carry on related private business transactions. It now seems 
clear that a gradual leveling off in the number of war contracts 
will make the government surplus problem less acute. But more 
specific suggestions regarding the policies of this Commission are 
relegated to the footnotes.”® 


24. See footnote 21 supra. 

25. See footnote 22 supra. 

26. To effect a gradual transition, certain war contracts may not be can- 
celled, but rather utilized in recovery both here and abroad. Our fighting 
armies will then have become armies of occupation, and supplies will have to 
be sent to them. We should, however, take steps to insure that partial con- 
tinuation of war contracts in any one business will not be done in such a way 
as to make conversion impossible. 

Among the special legal problems arising out of contract cancellations 
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A governmental control for the reconversion period such as 
proposed above raises several strictly legal questions, namely: 
(1) The government’s power to cancel contracts; (2) the legality 
of new governmental economic controls after the military conflict 
ceases; (3) the legality of direct governmental financial assist- 
ance to private business injury by the war conditions. 

As regards the cancellation of contracts, the American com- 
mon law provides that the contractor may recover the entire 
contract price less the amount of cost saved to him by not being 
required to complete the contract.?” Because this principle is 


which deserve study by lawyers are the following: (1) The need of meas- 
ures for liquidating the losses which may be suffered by the employees of 
war contractors, losses such as those of expected wages and of expenses of 
preparing to take a job in the plant. There is ample legal authority for such 
measures. The United States Supreme Court has held, in decisions on rail- 
road consolidations and abandonments that allowances for such losses are in 
the public interest and go to promote the efficiency of railroad operations. 
(2) The relative advantages of including arbitration clauses in contracts. Such 
clauses are already being used in an increasing number of cases for the rea- 
son that court procedure involves wasteful delay; (3) the advisability of es- 
tablishing an impartial tribunal with appropriate procedure for the simultane- 
ous settlement of problems growing out of all the contracts held by a com- 
pany; (4) the need for a simplification of price renegotiation procedure so as 
not to delay the termination, of contracts; (5) methods for disposing of prop- 
erty holdings. In this connection severai suggestions have been made: (i) 
outright sale; (ii) short-term leases pending sale; (iii) auction to the high- 
est bidder. It has also been proposed that some of the plants be moved to 
foreign countries, whose facilities have been wrecked by the war. It is gen- 
erally agreed that the government should not retain its plants and compete 
with private industry after the war, but we must make sure that the disposi- 
tion of the plants does not result in great private monopolies. There must 
be neither a partnership between industry and the government in running the 
plants, nor a ruinous speculation by big syndicates buying up government 
holdings. 

27. See 12 Am. Jur. “Contracts,” §§ 344, 388, and 456 for a discussion of 
the problem and a collection of the cases. The present Act permitting termi- 
nation of contracts is patterned, except in one important respect, after two 
similar statutes during and after the last war: the Urgent Deficiencies Ap- 
propriation Act, of June 15, 1917, 40 Srar. 182; and the Dent Act, of March 
2, 1919, 40 Srar. 1272. While these earlier statutes expressly prohibited any 
consideration of prospective profits in compensating for the cancelled por- 
tion of war contracts, no such limitations exist under the present law. Army 
Procurement Regulations in fact permit the inclusion of unrealized profit for 
the purpose of adjusting the contractor’s account. The procedure for de- 
termining profits will be to allow a short period in which to arrive at a set- 
tlement, and then, if no settlement is reached, to apply a percentage-profit 
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more liberal in respect to profit than the government is willing 
to permit and because a determination of the profits by court 
procedure or by arbitration always involves delay and uncer- 
tainty, the parties have usually preferred writing into the contract 
some sort of an arrangement which gave more certainty. The 
situation also exists that the prime contractors have agreements 
with the subcontractors which do not contain effective cancella- 
tion clauses. Legally, therefore, it is possible for such a subcon- 
tractor to obtain judgment against the prime contractor by rea- 
son of his liability for the termination of the subcontract in an 
amount exceeding that which the contracting officer for the gov- 
ernment will approve for reimbursement to the prime contractor. 

The government’s power to cancel contracts is supported by 
recent legislation which has granted to the President the power 
to authorize government departments to make contracts, amend- 
ments or modifications thereof, and to make advance, progress 
and other payments thereon without regard to the legal restric- 
tions which usually surround the making, performance, amend- 
ment or modification of government contracts. Thus the act ex- 
pressly conferred authority upon the President to empower gov- 
ernmental agencies to enter into modifications or amendments 
of past or future contracts.** The principles controlling the valid- 





formula. The clause provides for the payment of the full price of all work 
completed and of an adjusted price for materials in process and inventory of 
raw materials. See Sixth Supplemental National Defense Appropriation Act 
(covering renegotiation of war contracts) 56 Srat. 245 (1942), as amended, 
596 Srat. 982 (1942), 50 U. S.C. § 1191 (Supp. 1942) ; cf. 54 Srat. 712, 714 
(1940), 41 U. S. C. prec. § 1, note (1941). 

28. Act of July 2, 1940, 54 Srar. 712, 714 (1940), 41 U. S. C. prec. § 1, 
note (1941), authorizing the Secretary of War to negotiate defense contracts. 
Under the First War Powers Act of 1941, 55 Stat. 838 (1941), 50 U. S. C. 
§ 601 (Supp. 1942), and Executive Order No. 9001, 50 U. S. C. § 611, note 
(Supp. 1942), issued pursuant thereto, “the Secretary of War may, where it 
has been administratively determined that it will facilitate the prosecution of 
the war, terminate contracts for the convenience of the Government by enter- 
ing into supplemental agreements providing for negotiated lump sum settle- 
ments * * * whether or not such contracts contain clauses authorizing 
termination by the Government and providing a method of settlement in the 
event the contract is so terminated.” § 1, Bulletin of the Judge Advocate 
General of the Army, 304. The Secretary of the Navy was authorized to 
negotiate defense contracts by the National Defense Act. 54 Srar. 676 (1940), 
50 U. S. C. § 1151 (Supp. 1942), as amended by the Second War Powers 
Act, 56 Stat. 176 (1942), 50 U. S. C. prec. § 631 (Supp. 1942). By its own 
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ity and construction of, and the settlement of disputes arising 
under, agreements between private parties are generally applica- 
ble to public contracts, except, of course, that the government 
may be sued only with its consent, a consent, moreover, which 
may be withdrawn at any time.” The continued existence of that 
consent, as expressed in the Judicial Code, may however, be as- 
sumed; but it does not include consent to enter into an arbitra- 
tion proceeding. 

With reference to the constitutionality of the proposed gov- 
ernmental economic controls, thére are currently two types of war 
and emergency powers which the President has at his disposal to 
effect reconstruction work. One is the wartime and emergency 
power inherent in his office as President and as Commander-in- 
Chief, invoked when the President declared an Unlimited Na- 
tional Emergency on May 27, 1941. The second stems from 
legislation which Congress has given the president to enable him 
to prosecute the war effectively. These powers went into effect 
when the President declared an Unlimited National Emergency 
and when Congress declared war upon the Axis. By its own 
terms, the legislation will expire six months after the close of the 
war, or at an earlier date if so ordered by concurrent resolution 
of Congress or by Presidential determination.*° While this ap- 
pears to set a definite time limit for the expiration of the Act, it 
must be remembered that a technical state of war may continue 
for a considerable time after the conclusion of actual hostilities. 
Under such circumstances, the President could continue to ex- 
ercise his “War Powers” in the post-war reconstruction period. 


terms, the first twelve sections of this act expired on June 30, 1942. See 54 
Strat. 681 (1940), 50 U. S. C. § 1162 (Supp. 1942). No extension of this 
section was necessary since it was superseded by § 401 of the First War Pow- 
ers Act of 1941, 55 Srar. 841 (1941), 50 U. S. C. § 621 (Supp. 1942). 

29. Lynch v. United States, 292 U. S. 571 (1934). 

80. The First War Powers Act of 1941 provides in § 401, supra note 28, 
that it “* * * shall remain in force during the continuance of the pres- 
ent war and for six months after the termination of the war, or until such 
earlier time as the Congress by concurrent resolution or the President 
may designate * * *,” The Second War Powers Act provides that it 
“* * * shall remain in force only until December 31, 1944, or until such 
earlier time as the Congress by concurrent resolution, or the President, may 
designate * * *,.” 56 Srar. 187 (1942), 50 U. S. C. § 645 (Supp. 1942). 


This content downloaded from 178.250.250.21 on Mon, 21 Dec 2015 22:33:15 UTC 
All use subject to JSTOR Terms and Conditions 


1943] CONTRACTUAL PROBLEMS OF WAR AND PEACE 21 


On the other hand, Congress may declare the Act invalid at any 
time before the end of the war. 

These presidential powers as well as the legislation proposed 
above seem to have the constitutional support of the War Powers 
clause.** As I have said with reference to the constitutionality 
of the exculpatory provision, the war powers have been held to 
deal with all contingencies arising from the inception, progress 
and termination of the war. An orderly demobilization of man- 
power and industry is necessary, for otherwise an abrupt transi- 
tion may bring industrial chaos. With the scarcity of certain 
major peacetime materials at the close of the war there will prob- 
ably be “priorities” of peacetime goods.** Also with the scarcity 
of goods, a sudden end of price control after the war might lead 
to inflation and dissipation of wartime savings. 

One of the major problems yet to be faced is whether direct 
financial assistance should be made by the government to busi- 
ness firms, not only during the transition period, but during the 
war itself.** One manifestation of the public feeling for the need 
of such assistance is the legislation creating the Smaller War 
Plants Corporation, which is to utilize the facilities of all smaller 
industrial plants for war purposes and to preserve them intact 


31. See footnote 11 supra. 

32. It is important to note that no current government controls prevent 

rms from planning their post-war needs now although they understand that 
detailed engineering work and production can not begin. For example, many 
firms feel that by placing orders now they will at least get a high place on 
the waiting lists of the producers of the items they need. Under existing 
W. P. B. orders and regulations there is no prohibition whatsoever against 
the placing and acceptance of orders for post-war delivery. Lawyers should 
insist that this task of reconversion be essentially in the spirit of reliance 
upon private initiative. In this connection there is also a natural tendency 
among government bureaus to display a good. deal of inertia toward cutting 
down, or withdrawing restrictions upon and interference with business, after 
the need for them has passed. To assure the restoration of a free, compet- 
itive economy after the war, control agencies should be just as ready to with- 
draw regulations in whole or part once the need for them has passed, as they 
have been to impose them originally. 

33. Business assistance. For the effect of price readjustment policies, see 
article: “Price Policies” in JourNAL oF CoMMERcE, June 30, 1943, p. 121. An 
example of business relief by legislation during this war is to be found at 
56 Star. 275 (1942), 15 U. 8. C. § 606b-3 (Supp. 1942) (providing for re- 


lief of dealers in certain national articles). 
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for the period of reconversion. Furthermore, a potent argument 
in support of other similar legislation may be drawn from the fact 
that, as the foregoing discussion of contract defaults will have in- 
dicated, the legal principle of “frustration of object” is being ex- 
tended to cases where the value of the thing bargained for is very 
substantially depreciated by war measures. There is, of course, 
a distinction between performance prevention (embraced by the 
“impossibility principle”), and performance depreciation. To 
expand the latter doctrine may present a substantial threat to 
commercial contracts as a device for legitimate loss-shifting and 
open up delaying issues as to the real cause of the depreciation 
and as to whether the performance is substantially reduced. The 
best solution of the more perplexing depreciation cases may lie 
in spreading the loss over society by way of government relief. 

Other suggested solutions are: (1) to aid business by govern- 
mental loans as in the last war; this has been done to some small 
extent; (2) legislation on the contract termination clauses that 
may provide some measures of relief to firms which are suddenly 
deprived of their source of income from the government; (3) a 
moratorium on the collection of termination claims, for example, 
to protect small subcontractors from claims of their suppliers; 
(4) that the government should undertake to insure payments 
on subcontracts to protect subcontractors from possible insolvency 
of contractors or other firms against whom they have claims. 

It must be seen from the foregoing discussion that the con- 
tractual problems flowing from this military conflict are numer- 
ous. Their solution will have a tremendous effect on the develop- 
ment of our law of contracts. In writing recently on the Review 
of the Development of the Law of Contracts in the past fifty 
years, Roscoe Pound, Dean Emeritus of the Harvard Law School, 
mentioned what some have called the trend toward the “‘sociali- 
zation of the law’. He states that even if we are approaching the 
ideal of cooperation or the end of the legal order, the legal con- 
cept of good faith is not only a postulate of the legal order but a 
postulate of civilization itself.** 

Lawyers must ever be conscious of the inseparability of tech- 





34. Pound, Fifty Years’ Growth of American Law (1943) 18 Notre DamE 
LAWYER 174. 
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nical legal concepts narrowly conceived, such as the contractual 
problems with which we have here been concerned, from the law’s 
broader task of contributing toward the betterment of society. 
In pursuing the solution of these problems that directly relate, 
now to increasing war production, and later to achieving the New 
Economy of Peace; lawyers are truly Councellors in winning the 
War and the Peace, but they must also direct their influence and 
aptitudes toward the master social, political and economic prob- 
lems of today in order to insure the future, and to make the aw- 
ful human sacrifices of today worth while.®° 


Donald S. Frey. 


WASHINGTON, D. C. 


35. Thus the lawyer should conceive of himself as operating as a leader 
in the forward march of civilization toward the ideal of perfect justice and 
perfect individual freedom. It is significant that among many primitive com- 
munities, the earliest lawyers were priests. A lawyer today who truly com- 
prehends his position in the community should look upon himself as a priest 
in the temple of Justice. The problems discussed in this article are some of 
those which urgently call for the vigorous yet careful exercise of his sacer- 
dotal functions. See Garnett, Are Lawyers Performing Services Essential to 
the Community or for the War Effect? (1943) 15 Miss. L. Jour. 193; Frey, 
The Lawyer and Governmental Economic Controls (1943) 15 °N. Y. Srare 
Bar Ass’N Buti. 49 (discussion of the lawyer’s important wartime function 
of explaining to his clients the purpose of the economic controls and of 
advising them upon efficient operation under the controls). 
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